
 

 

 

 

 

 

 

 

 

 

 

 
 

Testimony of 

 

Matthew D. Hutcheson 

Independent Fiduciary and Participant Advocate 

 

Before the Committee on Ways and Means 

United States House of Representatives 

 

October 1, 2009 

 
 

 

 

 

 

 

 

 

 

 

 



 

 

INTRODUCTION 
 

Chairman Rangel, Ranking Member Camp, and members of the Committee on Ways and Means.  

Thank you for the opportunity to deliver this testimony today.   

 

My name is Matthew Hutcheson.  I am a professional independent fiduciary.  In some instances, 

employers that sponsor 401(k) and other pension benefit plans may determine that, due to day-

to-day workload, or unavoidable conflicts of interest, it is better simply to sponsor the plan 

instead of both sponsor and manage it. In those cases, an employer may choose to appoint an 

independent fiduciary to ensure a professional level of fiduciary decision, oversight, and 

accountability.  That is the role I play; employers appoint me to become the primary decision 

maker, accountable to plan participants.  

 

 

EXPERIENCE 

 

It has been my experience that 401(k) plan participants feel financially vulnerable.  It is difficult 

for them to make sound investment decisions.  This year, I have asked thousands of rank and file 

employees and professionals alike, all who have been participating in their 401(k) plan for many 

years, whether they could take the funds in their retirement accounts and construct a meaningful 

portfolio with expected long-term rates of return and expected levels of risk.  Not one of the 

thousands of participants or professionals (“professionals” – read Attorneys, CPA’s, Engineers, 

Physicians, etc.) could answer the question in the affirmative. Not one of them could even 

partially answer, or explain the principles of Modern Portfolio Theory that is the foundation of 

making such decisions.  The ensuing discussions revealed a significant lack of investment 

understanding. 

 

Those experiences confirm to me that most participants either do not have the aptitude for 

understanding complex investment concepts, or they do not have the time or inclination to learn.  

Nevertheless, the Employee Retirement Income Security Act of 1974 (ERISA) affords iron clad 

protections to participants and their beneficiaries that must not be discounted.  In other words, 

under ERISA provides an expectation that the participant’s portfolio is free from conflicts of 

interest, and is economically sound at its core.  

 

A prominent attorney and investment fiduciary pursuant to ERISA section 3(38) explains it this 

way: 

 

ERISA was the first body of law to apply key tenets of modern portfolio theory to the 

management of assets by investment fiduciaries. In a Department of Labor regulation 

issued in 1977 [Labor Reg. § 2550.404a-1 (42 FR 54122, 1977)], the DOL decided that 

ERISA fiduciaries responsible for investing and managing the assets of qualified 

retirement plans such as 401(k) plans must do so according to the principles of Modern 

Portfolio Theory. Not only the DOL but also the courts have decided that ERISA’s 

investment provisions are grounded in Modern Portfolio Theory. 

 



 

 

The language of Modern Portfolio Theory found in another ERISA regulation [ERISA 

Reg. § 2550.404a-1] instructs investment fiduciaries of 401(k) plans to avoid thinking in 

terms of “bits and pieces” – that is, a non-portfolio mindset Notwithstanding ERISA’s 

regulations, an overwhelming number of fiduciaries responsible for 401(k) plans 

demonstrate this kind of mindset – whether or not they’re even aware of it – by offering 

plan investment options with risk and return characteristics that do not take into account 

the fact that they function within the context of a portfolio.  

 

Keeping in mind the primacy of the portfolio, independent fiduciaries must focus 

consciously on the risk and return tradeoffs of plan portfolios. As ERISA Interpretive 

Bulletin 94-1 puts it, in part: “any models or materials presented to participants or 

beneficiaries will be consistent with widely accepted principles of modern portfolio 

theory, [which] recogniz[e] the relationship between risk and return.” 

 

This is important because, in fulfilling their duty to provide a prudent menu of investment 

options, investment fiduciaries of 401(k) plans must find a tradeoff for each portfolio that 

will achieve the highest return for a given level of risk or the lowest risk for a given level 

of return. Achievement of this goal helps independent fiduciaries introduce truly prudent 

investment options to 401(k) plans.
1
 

 

Given the preexisting right a 401(k) participant has to an economically sound, unbiased, prudent 

portfolio, Congress must augment that existing right through policy that clearly prohibits biased 

or conflicted investment advice. 

 

 

ADVICE TO 401(k) PARTICIPANTS 

 

401(k) plan participants have a well founded reason to believe that any advice they receive will 

lead them to a prudent portfolio that would be equal in every way to a portfolio created by an 

investment expert familiar with such matters.
2
   It would be best if all participants were simply 

“given” such a portfolio, as the duty owed to participants is the highest duty known to the law.
3
  

Notwithstanding, the current 401(k) environment permits most participants the opportunity to 

construct their own portfolio from an available list of funds.  That requires advice, guidance, etc.  

Although participants need the advice, most choose not to use it.   

 

[T]he Department pointed out repeatedly in support of investment advice legislation, this 

model simply did not work because very few investment providers adopted the models 

and even fewer participants actually used them.
4
  (emphasis added) 

 

To further clarify, advice is available to participants, but the participants choose not to utilize the 

advice, despite their recognition that they are vulnerable and given the conventional participant 

directed environment, participants need to rely on advice from “someone.”   

 

Dr. Gregory Kasten explains: 

 

 Over the Past 20 Years 401(k) Plan Features Have Steadily Increased.  Daily valuation 



 

 

multiple fund families, web based calculators, target date funds, electronic trading, rapid 

loan processing, simple “gap” reports, better communication materials, Financial 

Engines, Morningstar reports, asset allocation software, quarterly reports, auto enroll, 

PPA 2006, increasing fund choices, sector funds, brokerage accounts.  Yet with more 

“features”-- retirement confidence has steadily fallen (citing Source EBRI: The 2009 

Retirement Confidence Survey: Economy Drives Confidence to Record Lows; Many 

Looking to Work Longer).
5
  (emphasis added) 

 

The reality that participants do not use the advice or “features” available to them is confirmed by 

a study performed by Ruth Helman; Mathew Greenwald & Associates; Jack VanDerhei of 

Temple University and EBRI Fellow; and Craig Copeland, EBRI. [“The Retirement System in 

Transition: The 2007 Retirement Confidence Survey” EBRI Issue Brief No. 304 April 2007.]   

 

They found that: 

 

• 46% don’t want advice; 

• 5%  ignore all of the advice;   

• 36% implement some of the advice; and, just 

• 13% implement all of the advice 

 

Indeed, fewer than half of participants choose to use any advice, and therefore are left to their 

own devices to try to figure out one of the most complex financial matters in modern life.  The 

question that should be asked is not whether advice should be available in a participant directed 

plan.  Rather, the question is why aren’t participant’s utilizing that advice?  What is it that 

concerns them? 

 

Independent Fiduciary Adviser, Chad Griffeth, AIF®, makes the following observation: 

 

If the provider of the advice is being paid by the mutual funds in any way, trust is 

damaged dramatically. The reality of the situation is that the advice provider must earn 

participants' and management's respect, and the story of true independence, fiduciary 

prudence, and thus acting in the sole interest of the participant's best interest is critical to 

the success of the advice provider, and thus the participants. If participants do not trust 

the source of the advice and account management, they will not use it, even though they 

need it. Thus, participants will likely not experience the success they need for a dignified 

retirement.
6
 

 

There exists under the SunAmerica and PPA participant advice models, a level fee requirement.  

That means compensation received by the individual or entity providing the advice not be tied 

directly to subsidies offered by mutual funds or other financial instruments, nor may 

compensation be higher for selecting one individual fund over another.   

 

Although that “prior advice” policy or regulation seems reasonable on its face, participants can 

sense that something is “off.”  That explains why the advice is not being used by participants.   

 



 

 

To gain insight into the visceral concern of 401(k) plan participants, we can look to 2003 

Congressional testimony given by Department of Labor officials: 

 

Current ERISA law raises barriers against employers and investment firms providing 

individual investment advice to workers. As a result, millions of rank and file workers do 

not have the information and advice necessary to make sound investment decisions to 

enhance their long-term security and independence. 

 

The President's Retirement Security Plan would increase workers' access to professional 

investment advice. By relying on expert advisers who assume full fiduciary responsibility 

for their counsel and disclose relationships and fees associated with investment 

alternatives, American workers will have the information to make better retirement 

decisions. 

 

Here we find the answer to the riddle.  Participants intuitively know, suspect, or worry that the 

person or entity giving the advice is not an adviser that will or can assume full fiduciary 

responsibility for the advice given.  Rather, in all too many cases participants can discern that the 

person or entity rendering the advice is doing so under exemptions, exceptions, or under the 

appearance of full fiduciary loyalty, but avoiding the full meaning of that term.  

 

To summarize, it is somewhat irrelevant what advice model is advanced as “best policy” if the 

advice model is not widely trusted by participants.  That requires a true duty of loyalty without 

conflicts of interest – i.e. advice must be given by investment fiduciaries who are independent of 

those managing the portfolios and selecting the underlying funds.  

 

 

RESTORING TRUST IN THE 401(k) SYSTEM AND THE ROLE OF HR 2989 
 

The fiduciary duty is highest duty known to the law.  

 

The assistance we give participants, whether in the form of advice or discretionary action taken 

by a fiduciary, must conform to that “highest” duty.   

 

In other words, the advice must be the “highest” possible advice; namely, advice that carries with 

it the highest ideals of society and does not carry with it exemptions, exceptions, conflicts, or 

biases that favor the advice giver.  That is very clear. Given that there are many professional 

investment fiduciaries giving unconflicted, unbiased advice, independent of the investment 

fiduciaries managing the portfolios, we know it can be done, and must be required for all other 

advice givers.  

 

Participants are vulnerable due to the complexities of the world of finance.  Those vulnerabilities 

require a participant who wants advice to rely on others, with an expectation of loyalty.  

Participants expect those that are brought in to provide advice will have been vetted and screened 

for conflicts of interest by their plan sponsor; they are expecting and relying on that sponsor to 

protect them.  However, they currently are uncertain and unsettled; there’s a lack of confidence 

that the advice giver is truly willing to assume full responsibility for the advice given.   



 

 

 

Participants will use advice if they are certain that the advice giver is an investment fiduciary 

with a duty of loyalty that is “eye-single” to the interests of the participant and the participant’s 

beneficiary.  

 

HR 2989 creates that environment of loyalty.  If we as a society of future retirees will ever 

benefit from unbiased advice, such advice must first be used.  To foster the trust in an advice 

based system, we will need to adopt and implement a system that satisfies the broad discernment 

of over fifty million American workers.  That means getting rid of exemptions and bringing a 

true fiduciary duty to advice given; as the Department of Labor conveyed to Congress in 2003. 

 

It will be necessary to adopt and implement policy that requires advice givers be Registered 

Investment Advisers defined under the Investment Advisers Act of 1940 (such advisers are 

investment fiduciaries), or individuals directly under the oversight and management control of a 

Registered Investment Adviser.   

 

Principal decision making fiduciaries like me have the opportunity to hire an investment 

manager as defined under ERISA section 3(38).  To the extent that participants desire to 

construct their own portfolios, a separate advice giver other than the investment manager hired at 

the plan level, will be permitted to give participants advice so long as they are independent of the 

ERISA 3(38) investment manager, and are willing to accept full fiduciary responsibility for the 

advice given.  

 

Professional fiduciaries will not accept or hire an investment professional under any other 

conditions.  The investment advice component of HR 2989 is trust building policy, and should be 

advanced to law.  When this legislation becomes law, it will pass the “smell test” of those who 

need advice, and who, in turn, will have increased confidence in the 401(k) system as a means to 

provide them with retirement income security.  

 

The following paper from the Journal of Pension Benefits further elaborates on the 

vulnerabilities and expectations of 401(k) participants, and facilitates an understanding of the 

favorable impact HR 2989 will have on American workers.  
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